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Dear Member,

Parts one and two of our PI Initiative

focused upon the principles of liability

and risk and the insurance policy cover.

Part three is about managing risk.

The term “managing risk” is a

deliberate diversion from the ubiquitous

term “risk management”. This is because,

regrettably, risk management has become

synonymous with compliance and tick

box procedures that pay lip service to

what is actually one of the most

important aspects of managing a

successful business. Management of risk

involves a much wider concept. In

particular, it distinguishes between

managing the procedures that regulate

the day-to-day activities of the business,

bound up with FSA regulation and

managing the many other risks that are

frequently not appreciated or are

otherwise overlooked. 

The principal purpose of the third BIBA

PI guide is to remove complexity, intrigue

and extra work from risk management and

to import common sense and awareness of

what can go wrong and its consequences.

The nature of insurance intermediaries

is such that no single body of advice

would be suitable for all. Rather, it is

intended as BIBA’s guide to what

managing risk in an intermediary

business should be about.

I hope you find the guide helpful.

Included in the back of the guide are

inserts from our initiative partners that

have been selected by BIBA to help

support you in your PI needs.  

Eric Galbraith
BIBA Chief Executive

FOREWORD
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Risk management has become the bane

of modern businesses as more and more

regulation impinges upon the daily

workload. Adding cost to the business

and inconvenience to many people,

risk management has become

associated with obstacles to doing

business and tick boxes to meet

compliance objectives. 

Nevertheless, managing risk properly

and efficiently is important for two

reasons:

• to ensure the highest calibre of

delivery of service standards and

products to the client

• to provide protection against

allegations of failure to meet the

above and the consequences of  legal

liability and regulatory punishment.

INTRODUCTION

This booklet explains that conventional

risk management, based mainly upon

tick box systems and procedures for

reasons of compliance, is an incomplete

and potentially dangerous approach to

managing risk. Compliance with FSA

regulations is not, in itself, sufficient

management of risk in a modern

intermediary business. Many errors and

omissions can occur which are not in

themselves breaches of regulatory

standards but they can have a very costly

impact upon the business.

BIBA’s purpose in presenting this guide

to management of risk is to provide

members with a framework for risk

awareness. This will help in

understanding risk and managing it

effectively without increasing the burden

of manuals, systems and procedures that

now overwhelm the industry. 

Above all else, an AWARENESS of

risk is the most important contribution

to avoiding loss or claims.

Creating awareness, from senior

management to junior trainees, is the

least expensive and most effective first

line of defence.

‘‘’’Whatever can

happen at any time

can happen today

Seneca – Roman Philosopher



The objectives
Remove: complexity, intrigue and extra

work from risk management and 

Import: common sense and awareness of

what can go wrong and its consequences.

That is the principal purpose of this guide.

The FSA regulations are voluminous

and, to many ordinary insurance people,

complex and unintelligible. While a

compliance officer will understand them,

and can answer questions about them,

this does not create a fundamental day-to-

day appreciation of what they are about

for the majority of staff; but it is they who

most need to know what is reasonably

expected of them.

FSA regulation is based simply upon

the high level principles of doing things

properly, doing things well and, above all,

providing the customer with a product

and service that is appropriate for their

needs and in all respects fair and

reasonable.

If the above statement were not the

overarching principle behind FSA

regulation, it would nevertheless be the

right thing to do. Failure to meet that

objective would lead to the probability of

a claim for negligence or breach of duty

and so there are three good reasons to

adopt a strong culture of risk awareness

and effective management of risk:

• to be an effective and profitable

business

• to meet the compliance objectives of

the FSA

• to be able to avoid claims  or defend

those that cannot be avoided.

In any business, the majority of people

have no stake in that business’s success or

failure. This can breed an attitude of mind

that is contrary to the best interests of the

business or the client unless it is properly

and fairly regulated.

The overarching objective of an

insurance intermediary is not to sell

something that is not required,

inappropriate, likely not to meet the

client’s needs, likely to fail to pay a

legitimate claim and, above all, contrary

to the client’s expectations of what they

have bought. This is, of course treating

customers fairly.

Treating customers fairly and ensuring

that their demands and needs are properly

assessed and met will both achieve the
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‘‘’’Treating customers

fairly and ensuring

that their demands

and needs are

properly assessed

and met will both

achieve the

objectives of FSA

regulation and at

the same time

reduce the

likelihood of a PI

claim

OBJECTIVES

objectives of FSA regulation and at the

same time reduce the likelihood of a PI

claim.

• This guide to management and

awareness of risk is intended to be read

by every member of staff.

• It is a universally recognised fact that

people at the coal face of our industry

are very often unaware of the

consequences of their actions in day-to-

day conduct of their business affairs.

• Errors of judgment, errors of fact and

errors in communication are everyday

hazards for everyone in business and it

is the responsibility of every member

of staff to be aware of these and take

care to avoid them. 
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Typical claims
An appreciation of what claims occur

and how often is a prerequisite to

understanding what needs to be done to

avoid them.

The table in Fig 1 above shows

approximate percentages of types of

claims. The figures derive from PI

insurance industry sources and are an

averaged representation. The outcomes of

claims are many and varied. The table

broadly categorises the more common

claims into percentages, but the full range

is even more varied, as can be seen from

the expanded list below: 

• Failure to place insurance.

• Failure to effect appropriate insurance

cover.

• Failure to execute client instructions.

• Failure to take account of changes in

clients’ business and insurance

requirements.

• Failure to disclose material

information.

• Failure to present information as

provided by the proposer.

• Failure to comply with regulations.

• Failure of the policy to pay claims.

• Failure to disclose conflicts of interest.

• Failure to properly advise.

• Failure to convey policy warranties or

conditions to the insured leading to

breach of policy terms and conditions.

• Failure to appreciate clients’ needs and

expectations.

• Failure to clarify ambiguities in policy

terms and conditions.

• Failure to advise client of options and

choices in selection of insurance terms

and conditions.

• Failure to advise client of the

consequences of non-compliance with

terms and conditions.

• Failure to properly and fairly

communicate information between

client and insurer.

• Failure to notify claims or

circumstances on behalf of the insured.

• Unreasonable delay in provision of

services.

• Failure to issue policy documentation.

• Failure to issue policy documentation

correctly.

• Failure to communicate material

information to insurers on behalf of the

insured.

• Errors in terms and conditions quoted

prior to inception of contract.

• Documentation drafting errors.

• Breach of confidentiality.

• Breach of fiduciary duty.

• Breach of contract.

• Missed time limits (renewals, mid-

policy period alterations, etc).

• Errors in drafting, computation or

other clerical and administrative errors

leading to incorrect or incomplete

execution of the insurance.

• Inadvertent, deliberate or reckless mis-

selling.

• Giving incorrect or ambiguous advice.

• Misdescription or misleading

promotion of insurance

products/services.

CLAIMS

FFIIGGUURREE 11:: BBRREEAAKKDDOOWWNN OOFF CCLLAAIIMM TTYYPPEESS

%

Non-disclosure of information by broker intermediary 30

Claims handling errors and omissions 18

Incorrect cover – scope/amounts/type 12

Failure to advise restrictions/terms/warranties 12

Exceeding underwriting authority 10

Failure to attend to pre-contract “subjectivities” 7

Technical/slip/transaction errors 6

Defective insurer security 3

Failure to renew by due date 2 

Contributed by accredited broker Locktons 2008  
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generators but barely competent in terms

of detail and management; people who do

not fit in; those who simply ignore rules;

“jobsworth” types; and many more. 

It is people who have the most

influence in any business. Procedures and

systems are inanimate without people to

operate them. So many risk management

programmes fail to address the human

element. Why? It is more difficult!

More than 30 years’ experience of

claims against professionals has revealed

that the overwhelming root cause of

errors and omissions is failure in

communication. Failure in

communication is not easily dealt with by

regulations, systems and procedures. It

requires something more.

A recent claim against a broker

resulted in a dispute with its insurers

about policy coverage. It had not

complied with the claims notification

conditions and so the insurers refused

indemnity. A member of staff had failed to

disclose to her manager that she knew of a

circumstance likely to give rise to a claim. 

In its defence, the broker said it was 

not its policy to disclose the terms of the

firm’s PI policy to staff and therefore it

should not be penalised for the errors 

of its staff. The underwriters did not 

agree. The broker remained uninsured 

for the claim.

Causes and outcomes
There is a distinct difference between the

causes of the error that leads to a claim

and the outcome, which is often referred

to, erroneously, as the cause. This is

important because if management of risk

is based upon dealing with the outcomes

(the visible symptoms), the underlying

causes will not be addressed and so will

continue to recur.

For example: 

• Failure to renew an insurance policy is

the outcome of an error or omission.

The cause will concern either the

procedures that regulate the conduct

of daily business OR the failure of a

person or people to carry out their

duties; or perhaps a combination of

both.

• A missed time limit may give rise to a

loss that in turn gives rise to a claim.

The cause was not the missed time

limit per se; it was the factor/s that

caused the time limit to be missed.

Human, mechanical, computerised, or

a combination thereof.

Understanding the causes of things that

go wrong is the key to effective

management of risk. Unfortunately, this

can sometimes lead to having to address

zones of discomfort; for example, people

who are successful new business

The overwhelming

root cause of errors

and omissions is

failure in

communication

‘‘’’
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Managing risk and FSA
compliance
Rigorous compliance with Financial

Services Authority (FSA) rules is not a

guarantee that a firm will not suffer a

loss or claim. Managing risk effectively

requires not only adherence to the rules,

but also a thorough appreciation of what

gives rise to a complaint that may lead to a

claim. This requires a level of awareness of

risk that is frequently overlooked in

favour of the ubiquitous tick-box

approach. The true value of the time and

effort required for effective management

of risk is rarely appreciated until the firm

has suffered a loss. 

The FSA rules and regulations are

comprehensive and designed to regulate

the conduct of insurance intermediaries

in a uniform manner for the benefit of the

insuring public. However, there are two

aspects of FSA compliance in particular

which insurance intermediaries often

find difficulty: 

• applying the specific requirements of

source books – the FSA PRINs, SYSCs

and CONDs – to everyday business

practice 

• understanding the principle-based

rules of treating customers fairly and

demands and needs.

For example:

• Under Principle 2 (Skill, care and

diligence) a firm would be in breach if

it was shown to have failed to act with

due skill, care and diligence in the

conduct of its business. Similarly,

under Principle 3 (Management and

control) a firm would not be in breach

simply because it failed to control or

prevent unforeseeable risks; but a

breach would occur if the firm had

failed to take reasonable care to

organise and control its affairs

responsibly or effectively.

What is difficult about understanding

these? For the compliance manager,

probably nothing; for the average member

of staff operating in a fiercely competitive,

ever-changing and high-speed world

remembering and keeping up with the

FSA rules can be very demanding. There is

an inherent inclination in all

intermediaries to close a deal and make a

sale. Exercising the right balance between

generating revenue and compliance

requires a subconscious appreciation of

where the boundaries are that can best be

obtained by education, good leadership

and experience.

Expressions including the following

are a feature of FSA regulation:

• A firm must conduct its business with

integrity
• …shall be communicated and understood

by all personnel

• …requires clear and appropriate
apportionment of responsibilities

• A firm must conduct its business with due

skill, care and diligence
• The firm shall establish an adequate

infrastructure and working environment…

The words underlined have meanings in

themselves and they can mean different

things to different people. These will be

understood by the compliance officer and

senior management but managers must

ensure ALL STAFF are aware of the

meaning, which is where much of the

firm’s risk lies for two principal reasons;

they are client-facing and therefore

vulnerable to the client expectation gap

(see below) and there are more staff than

senior management. While some people

are very comfortable with applying

principles to their everyday work

responsibilities and decision-making,

others are less so. Some people are not

comfortable with making their own

judgment about what is meant by an

expression or what is correct or incorrect

practice and so heavily rely upon detailed

rules and regulations to keep them safe. 

Where there are no absolute rules for

these people there can be a gap in the

effectiveness of risk management that

may not become apparent to the senior

management until a loss or claim

occurs.

Awareness of risk 
One way of dealing with gaps in

effectiveness of risk management is to

create a constant and high level of risk

awareness by means of simple induction

and education processes that put risk into

context of people’s day to day jobs.

An awareness of risk has more

intrinsic value than any system or

procedure in itself.

People generally avoid things that may

do them harm. If they are aware that

something may do them harm they can

take steps to avoid it. 

The things that will harm an

individual or a firm in the insurance

intermediary business are very likely to be

failures of appreciation, understanding,

communication or judgment. All these

are “abstract”; they are not tangible

commodities that can be easily tick box

regulated. More than 75 per cent of

claims against intermediaries result

from breakdowns in communication.

Knowing where and when

communication breakdown can occur is a

valuable antidote to risk. 

An awareness of

risk has more

intrinsic value than

any system or

procedure in itself

‘‘’’

MANAGING RISK
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The human factor
An essential prerequisite of competent

personnel in an intermediary business is

that they should be capable of using their

professional skill and judgment. People

capable of thinking for themselves and

acting responsibly to fulfil their roles and

responsibilities are very likely to be

resentful of systems, procedures and

regulations that demean their integrity.

This is not to suggest that they should not

be required to comply but it explains why

systems and procedures are often

ignored, overridden or just fall out of

date and become irrelevant.

Management of risk must take these

factors into account and deal with

them robustly.

Relative values – procedures
and human factors
It is important to appreciate the relative

values of:

• regulations, systems, procedures on

the one hand and 

• the culture of awareness of risk and

the ability and willingness of people

to take care, on the other.

Every insurance professional knows

that accidents will happen despite the

systems, procedures, controls and

obligations imposed upon an Insured,

whatever the industry or commercial

concern.

Behaviours
What do these behaviours have in

common?

Apathy, indifference, laziness,

ignorance, naivety, carelessness,

arrogance and dishonesty.

They are all behaviours that

undermine the purpose of risk

management. Such behaviours have

become more commonplace in recent

years, as society has adopted more relaxed

ways of working and communicating.

Discipline is less formal or rigorous than it

once was, and rules and regulations have

in many cases replaced the supervisory

role of the dominant office manager.

Consequently, risk management is

increasingly failing to meet its fitness for

purpose because there is often no

supervision or monitoring of the

procedures and there are few sanctions for

its breach. Modern British society has

adopted a culture that eschews formality.

Casualness is the buzzword and order of

the day, both at work and socially. People

resent being told what to do and values

concerning honesty and integrity are

many and varied.

While this is an uncomfortable

message, it is one that goes to the root of

managing risk effectively.

More importantly, there is no longer a

culture of employer/employee loyalty.

Money is the dominant driver for most

people as the incentive to work and 

failure to achieve personal expectations

will often result in employees’ disloyalty

and bring about the behaviours 

described above.

It would be unfair to suggest that this 

is a total and universal malaise in the

insurance industry, but it must be

acknowledged that the industry is not

immune. It only requires one or two

people in a company to  adopt

unfavourable behaviours for the

consequences to be devastating.

The January 2008 exposure of 

Société Générale to a wayward trader

operating in one of the most highly and

professionally regulated sectors of the

financial services industry is evidence

enough that if it can happen it can

happen today.

Reliance on regulatory requirements,

systems and procedures alone is not

enough in today’s commercial

environment.

What is required is a new culture of

creating risk awareness throughout the

organisation, testing it from time to time

and making management of risk part of

everyone’s day job. 

HUMAN FACTORS
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Risk management or
management of risk?
Effective risk management is not just

about having systems and procedures

requiring a box to be ticked. It is a culture

stemming from the top of a company

that displays a desire to take care and serve

customers well. 

Fig 2 right shows the principles of

managing risk. Traditional risk

management forms an integral part of

managing risk but, alone, will fail to

achieve its intended function.

Effective management of risk in an

insurance intermediary business

requires three key elements to be present:

• commitment of senior management to

an ever present culture of creating

awareness of the consequences of a

claim against the firm

• an appreciation of the importance of

defensibility in the event of an

allegation or claim

• the ways and means to effect and

maintain management of risk culture.

Commitment of senior
management
Without this, management of risk will

fail. Experience has proven that people

will avoid risk management unless there

is a fear of the consequences of not

complying with it. Most employees of

companies believe that they are immune

from personal responsibility for breaches

of regulation and compliance and that

only directors are at risk.

Defensibility
There is little point in adopting

sophisticated systems and procedures to

regulate compliance and day-to- day

activities if, when there is an allegation of

an error or breach, those procedures do

not provide a sustainable defence to the

allegation made. (See Defensibility – what

is it? on page 11).

The ways and means
Managing risk requires the time and

commitment of people; not just any

junior staff who have nothing more

important to do but responsible people

from all aspects of the business. It is not

possible for any one person in any

organisation to effectively know

everything that is going on in the

business.  Therefore they cannot by

definition appreciate all the risks. It

follows that one person should not be

given sole responsibility for one of the

most important  aspects of senior

management. It requires contributions

from people responsible for each aspect of

the business.

Commitment of senior 
management team and 

culture of the firm

High level principle-based 
strategic management of risk

Risk awareness communicated 
by key selected personnel 

Compliance requirements 
of regulators and/or 
professional bodies

Procedures and systems
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© Reproduced with kind permission of Flaxman Partners Ltd, professional risk & liability consultants

The ways and means require:

• people

• money

• a framework for assessing risk

assessing what needs to be managed

and how

• a monitoring system to test and

control the effectiveness and benefits.

FFIIGGUURREE 22:: TTHHEE PPRRIINNCCIIPPLLEESS OOFF MMAANNAAGGIINNGG RRIISSKK
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The four headline areas of exposure to risk

(Fig 3 ) are interlinked by the overarching

and root cause of claims: communication. 

Communication is influenced by

culture in the first instance and then by

monitoring of the cultural standards that

senior management wish to embed in the

company.

More than 75 per cent of PI claims have

at their root cause a breakdown in

communication. The hazards and risks can

be broadly divided into four headline

categories each of which, separately and

together, are influenced by culture and

monitoring of standards of

communication.

Communication can be in many forms.

Possibly the least secure is email. It is

casual and because it is permanent it can

be used in evidence. Monitoring of

communication methods and standards is

becoming more important than ever and

the culture that determines those

standards stems from senior

management.

Sub-classification risks in each group

can be broadly described as:

Infrastructure: 

• Regulatory and legal constraints 

• Business objectives and strategy 

• Operational controls 

• Paper/audit trail

• Information technology

Clients: 

• Client relationships 

• Contractual relationships 

• Duty of care 

Cash: 

• Managing money and financial

infrastructure

People: 

• Skills , competence, training and

culture 

Simplicity – getting to grips
with the risks to manage
The diverse range of insurance

intermediary businesses present, on the

face of it, an equally wide range of

professional liability risks but in fact,

when they are analysed the headline risks

are very similar; and they all have one

main feature in common. All are “people

businesses” and highly vulnerable to

misunderstandings and breakdowns in

communication.

All brokers face risks from:
customers or suppliers;  the people they

employ, both directly and indirectly; the

financial aspects of the business; and from

the premises, machinery, IT and

infrastructure that holds together the

business entity. 

By looking at the business from a bird’s

eye perspective and breaking down the

Infrastructure Clients

Culture
Communication

Monitoring

CashPeople

© Reproduced with kind permission of Flaxman Partners Ltd, professional risk & liability consultants

foreseeable exposures to risk from each

aspect of the business model it becomes

much easier to see the wood for the trees.

Defensibility
Nothing is more important to the firm

when facing an allegation or claim against

it than to be able to offer a sustainable and

robust defence. This requires an

appreciation of the dynamics of

defensibility because they go beyond the

scope of FSA compliance and any other

procedural-based risk management

programme.

Risks to professionals

• A firm is at risk when it falls short of

the standards which it sets for itself or

which are imposed by others. 

• The principal risk is likely to be a civil

claim from a client or interested third-

party for financial compensation when

the firm is negligent or otherwise fails

to deliver the service required. 

• Further obligations are imposed by

professional and regulatory bodies and

by legislation. 

• The consequences of falling short of

standards may include loss of

reputation, personal sanctions and

criminal proceedings. 

Standards must be “reasonable and

achievable.” Do not make claims for

excellence; 100 per cent can rarely be

achieved in practice and so unnecessarily

raise client expectations, leading to legal

challenges and claims.

Defensibility – what is it?
A broker facing a complaint or claim

needs to be able to defend itself and its

staff. It must be able to satisfy the tests that

it will be put to by lawyers  and regulators.

Understanding exactly what these

tests will be is beyond the resources and

experience of most brokers, unless they

receive education and training. The key to

a sustainable defence in law is admissible

evidence. In essence, this means that the

evidence must be in a written or other

permanent form. Oral evidence, anecdotal

evidence and circumstantial evidence are

rarely of any value in court. 

FFIIGGUURREE 33:: EEXXPPOOSSUURREESS TTOO RRIISSKK
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Evidence
Effective management of risk includes

procedures that will leave an automatic

audit trail that will be testimony to the

assertions that may be required to be

made in  the firm’s defence.

“Audit trail” is the expression

commonly used to describe the trail of

evidence left by business dealings. It is no

longer confined to paper, of course, and in

today’s high-speed electronic age it

includes all kinds of communication in

electronic permanent and transient

forms. This includes emails, mobile phone

voice and text messaging, and all other

computer generated materials. The ability

of investigators to trace electronic

communication should not be

underestimated.

The audit trail should be deliberately

laid so that it can be followed when it is

needed. Experienced lawyers and

investigators will routinely expect to seek

discovery of all the documents that may

help them prove their assertions.

Fig 4 above shows a typical range of

documents that will contribute to an

audit trail.

Investigation
An investigator or lawyer trying to

discover or prove a fact will scrutinise

every word, phrase and implication of

everything contained in a written form,

whether printed or hand-written. They

will have access to all the disclosable (in

law) documents (which is almost

everything), i.e. all the files and records

pertaining to the issues in dispute. Do not

assume that any document you hold as

an intermediary is not disclosable to a

court of law. The rules of legal privilege

are complex and it is safer to always

assume that you have no legal privilege

in any of the documents you hold or

letters or emails you write. This

assumption will engender a sense of

caution in communication that will be

one of the most valuable forms of

defensibilty and risk management.

The investigator will have knowledge

of, or an interest in, the intentions of the

author. The words, phrases and

expressions used may be taken out of

context and cross-examined by the

investigator who will also look for

inconsistencies of expression as between

various items of correspondence. Gaps in

the logical flow of correspondence may

be taken to imply incompetence,

negligence, failure and even deliberate

concealment. The same evidence may be

used to prove a breach of FSA regulation,

which, in itself, may give rise to a

presumption of an act of negligence for

which a civil remedy of damages my be

awarded in addition to the penalty

imposd by the regulatory body.

The onus will be on the intermediary

or individual to provide a satisfactory

explanation supported by evidence

acceptable to the investigator. In

practice, this may prove impossible.

Correspondence is usually interspersed

with file notes of conversations,

telephone conversations, meetings, etc.

Experience shows that it is often the

casual remark, note or email that proves

to be the downfall of the defendant.

Daybooks
and

diaries

All computer 
records of 
emails and 

data

Operating 
procedures

Site notes, 
photos and 
sketches

Minutes 
and meeting 
attendance 

notes

All forms of 
correspondence 

TOBAs/ 
Service 

agreements

File notes,
plans and
schedules

Conversations 
in person or

by phone

Internal
audit and 

compliance 
records

EVIDENCE

© Reproduced with kind permission of Flaxman Partners

Ltd, professional risk & liability consultants

FFIIGGUURREE 44:: AAUUDDIITTAABBLLEE DDOOCCUUMMEENNTTSS
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EVIDENCE

Evidence and working papers
When a complaint or claim is lodged, the

first thing that the defending lawyer will

require is the relevant files. This is an

important moment for the defending

intermediary and a good test of its ability

to defend the claim, administratively.

The test is whether files can be

photocopied and sent without

wholesale doctoring (which is an

offence) and without fear of

compromise or embarrassment.

Embarrassment can result from the

poor condition of the files and from the

condemning insertions or omissions

which the claimant’s lawyers will glean

during the process of discovery. 

Defensibility is key to your future

reputation with clients and PI insurers.

This is, perhaps, the most important

reason for maintaining effective

compliance procedures for the entire

scope of management of risk (not just FSA

rules).

The three key aspects to a compliance
procedure are that it: 

• is written down 

• sets out the steps to be taken 

• is followed and complied with at 

all times. 

Evidence that procedures have been

followed will support a defence in

litigation. Other, non-connected,  files

may be spot-checked to discover whether

the procedure claimed in the one case is

generally followed in others and that the

audit trail is similar, as a matter of course.

Caution: An unusually pristine paper

trail can cause suspicion. It may indicate

that it has been tampered with to cover

up an error or omission.

The obvious places for an investigator

to see an explanation or evidence of fact

are the working papers and documents.

These should always appear in

chronological order and be evidently

logical. It is assumed that these will be

collated into a file/s and when the work

has been completed the file will be stored

for future reference.

In most insurance disciplines, it is

possible to itemise the key aspects and

stages of the work. This can be formed into a

checklist and this checklist can form the

basis of both hot and cold audit reviews,

which are established, monitored and

carried out by the firm’s peer reviewers.

Evidence of client instructions
Evidence of the instructions received from

the client is critical to any defence of an

allegation, complaint or claim.

A defendant’s case is significantly

weakened if there is no written evidence of

the client’s instructions. This goes to the

heart of the demands and needs

requirements of the FSA rules. It is possible

that the claim being pursued falls outside

the scope of the instructions but the firm

will be unable to defend the allegation

without written evidence.

Absence of evidence is the principal

enemy to a defence. It gives rise to

speculation, implication, presumption and

a host of other opportunities for the

claimant to prove their case by casting

doubt and discrediting your  testimony.

Where an oral agreement is made with a

client, (eg, a telephone conversation taking

instructions to do or not to do something) it

should, at the very least, be confirmed in

writing. If emails are used (and it is

appreciated this is the most common form

of day-to-day communication) it is essential

that there is a record of the client’s receipt of

it and, preferably, an ackowledgement that

it is correct and accords with their

understanding and expectation. 

This should include:

• whether time is of the essence

• what the agreed action includes

• what the agreed action DOES NOT

include

• duration of agreement

• fees or additional costs, if applicable

• special terms or conditions

• requirements by the intermediary, of the

client, in order to do the work (i.e. access

to and reliability of property, records,

information, personnel, etc.). 



16

MANAGING RISK – A SUMMARY

To summarise:
Managing risk is more than just FSA

compliance.

The overarching objective of an

insurance intermediary is not to sell

something that is not required,

inappropriate, likely not to meet the

client’s needs, likely to fail to pay a

legitimate claim and, above all, contrary

to the client’s expectations of what they

have bought. This is, of course, treating

customers fairly.

Awareness of what gives rise to the

causes of claims is as important as the

procedures to prevent them. ALL STAFF

MUST BE RISK AWARE.

More detailed information about

managing risk in intermediary firms is

available from BIBA: look at the PI

Initiative section on the BIBA website at

www.biba.org.uk

BIBA Accredited PI Brokers 
BIBA has appointed accredited PI

brokers to provide a competitive,

specialist resource for members. Each

broker is selected for their proven

knowledge of Professional Indemnity

insurance and the markets available.

The brokers represent both London and

regional interests and, between them, a

wide range of insurers representing a

full cross section of the market. Their

inserts are included in this guide. 

BIBA acknowledges with grateful 

thanks the advice and contribution of

Flaxman Partners Ltd, Professional 

Risk and Insurance Consultants,  

68 Lombard Street, London EC3V 9LJ. 

www.flaxmanpartners.co.uk
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